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Abstract

This study presents a new approach to the concept of law. Law here is not looked
upon as merely an announced and applied reality that was established through a
proper procedure and derived from the legitimate power. The question arises: who
legitimates the ‘legitimate power’? In this study I would like to present the scheme of
a definite answer, which originates in the communal existence of the individual.
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*We’ consciousness and Law

As the individual and human society is positioned in the centre of the philosophic
thinking, the illusoric concept of modernism on the independence of science, as well
as the endeavour to regulate everything as a traditionally german principle of
legislation are becoming overshadowed.’. Legal anthropology, legal sociology and
comparative law clarifies that ,,Begriffjurisprudenz” can be only an imprecise model
of the organic network of law. According to this model law is a formal reality
supported by authority and sanction. The ,,ungerechtes Recht” of the Second World
War was a severe test of the theory. As a result, for a short period of time the
approach of natural law was restored,? although it was not widely accepted due to the
aversion to religion of Postmodernism and the complexity of the concept that makes
it undecodable for contemporary people. As jurisprudence returns to unbearable
positivism through system theories (Habermas, Luhmann), scepticism emerges
towards law and the rule of law. As it was found out by Csaba Varga® in Hungary,
law is a living medium that is repeatedly reorganized in society. The theory of
autopoiesis, which emerged in the 70's and 80's, means the self-enclosed redefinition
of systems, including the system of law. This theory leads to the concept of law as an
entity that exists in networks. It was pointed out by experts of the autopoiesis theory
that law is not simply a formal text and it cannot be defined from itself (the theorem

! This is already noted by C.G. Jung in his work *The Philosopher’s tree’, in which he states that ’the
empiricist, with more or less success, tends to forget...his or her archetypical explanation principles,
namely the psychical factors that are essential in the process of understanding. The hermetic philosopher,
on the other hand... considers archetypes the essential parts of empiric world model. in: Filozéfusok faja
(The Philosopher’s tree), Budapest 2000, p. 64-65.

2 Radbruch, G., Grundziige der Rechtsphilosophie, 1914, 5. Aufl. 1950.

% Varga Cs., A jog mint folyamat (Law as a process), Budapest 1999, p. 400-408.
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of irrefutable theses does not exist). Law is a fixed mental pattern created by the
community of people that is subject to constant change. Law is not a rule but
working ‘we’ consciousness. Both ‘we’ consciousness and law are dynamic and the
vehicle of evolution. On a certain historical level of ‘we’ consciousness modern
societies regard law as the balance of legislative or legal executive power. This is a
dynamic balance though; social complexity determines the change of normative
complexity. This is not simply the legal sociological approach of law in action. Thus,
law does not appear and become relevant in social functions but law is a constituent
of the emerging ‘we’ consciousness of society that can appear through
communication in more and more complex and formalized way. Regulations as a
whole are not law itself but efforts to manifest verbally the legal aspects of ‘we’
consciousness. This is the reason why legal texts can be beautiful cultural symbols
that are examined by comparative law. This is applicable to judicial practice but in
this case the verbal manifestation of law is transformed into verdicts. The discipline
of comparative judicial process examines the unique aspects of this transformation.

It is the task of network thinking to discover those key actors of society
(together with its historical aspects) who facilitated the formation of patterns that —
by means of the formalized law — were asserted as legal system and applied as legal
practice. The network-based legal theory goes back to the level of legislation and law
enforcement. At the basics the theory describes a historical dynamic pattern (‘we’
consciousness) from which law can emerge in its positive or sociological form. This
way the considerations on legal justification of fundamental law, the dependence of
sociology on rules, as well as transcendence-oriented solutions of natural law can be
avoided.

The results of legal anthropology also point towards the network-based
approach. It was found out that Western law is not applicable everywhere since it is
difficult to accommodate due to the fact that the roots of law originate deeper than it
was thought before. In addition, law cannot be the only solution as the
implementation of fundamental law* does not change the nation. The government-
implemented official law is often inapplicable in practice, particularly when it
conveys the will of the few.

It is also important to take into consideration the legal techniques of a given
culture by which its own ‘we’ consciousness is represented. Appropriate use of legal
techniques can result into a properly working legal policy. The use of legal
techniques, though, must not be determined by the temporary priorities of a political
party. Principles of legal decisions, such as consistency or the principle of avoiding
contradictions and excess regulations should not be ignored by intimidating the
judiciaries or implementing new codes in one or two month's time.

It is an important fact though that legal systems of the European nations and
European Union are facing major changes. The previous models are becoming more
and more inapplicable due to the persistent economic crisis and its inadequate
management. The change will probably happen rapidly® since legislation is unable to

4 Hans Kelsen himself pointed out that pure legal study is incomplete since it can never reach further than
its own world, in other words the legally relevant will not be evaluated according to aspects beyond legal
system, such as legal politics or legal dogmatics. A closed system like this does not take into account that
words and texts (as they consist of words) are not completely unambiguous. Meaning is always
determined by the extra-lingual medium. Language itself is a product of *we’ consciousness consequently
it cannot serve as the permanent basis of "pure law’.

5 Allott, A, The Limits of Law, London 1980.
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follow the accelerating social changes; more specifically the formalized
manifestations of the law’s social patterns emerge in delay. This is to be corrected by
legal practice that is the sociological manifestation of law. By the examination of
several traditional legal cultures Allott points out that tswana, kikuyu or busman
tribes consider law as a matter of the whole community®, bringing the law coming
from ‘we’ consciousness and its formalized manifestations close to people. The
whole embu tribe is present when the law is accepted by slow applause and religious
ceremony. The whole community takes part in debates when conflicts are solved
within the tribe.

The question of validity

The validity of law is merely an abstraction. Validity is not the prerequisite or
general criterion, but the impact of the law. The pyramid of validation is a model and
not the reality. Validation in reality arises integrated in the community. Allott
discusses the bases of legal system (validity) independently from the legal system
keeping in mind that law is an autonomous system. This autonomy is justified by the
community’s approval as a mandatory normative instance.

Thus law is a necessary tool of regulating the society based on the community
aspects of human existence (‘we’ conscience). This tool is equipped with power by
communities, cultures or states. It is essential to define clearly who wields the power
in order to have a well-functioning legal system.

It is becoming clearer that the difference between ‘developed’ and
‘undeveloped’ legal systems is not in basic operational patterns but lies in those
formalised and verbalised systems that manifest law. Macaulay states that the
difference between savage and civilised societies is smaller as it seems. Considering
mainly legal sociological aspects, John Griffiths defined the basis of this similarity
with the concept of semi-autonomous social field (SASF)’. This similarity is
underlined by S. F. Moore, who analysed the norm-creation methods of a Chagga
society living at Mount Kilimanjaro and a textile factory in New York. He found that
the methods are remarkably similar as they are both based on personal relationships.
Presents or ,,supposed friendships” are tools of the system that, supplemented with
external rules and the customs of the profession, integrate the goals of law, economic
effectiveness and individual ambitions. It is hardly possible to separate different
normative levels and practice®.

It is a future task to identify this power. It is certain that historical patterns of
community relationships determine the actors who as a whole represent power.
Power does not only affect law enforcement but also different levels of legislation,
consequently this aspect needs to be examined in both cases. Thus law enforcement
and legislation must be analysed by means of legal sociology. In his study on SASF’s

® Varga Cs., A jog mint folyamat (Law as a process), p. 371.

" H. Szilagyi 1, Jog és antropolédgia (Law and Anthropology), Budapest 2000, p. 239-271.

8 This was apparent in Hungary when in a research, financed by the LEADER development program the
dominant individuals in the group accommodated to external norms, while they diverged from the
unsupervised content-related requirements and realised their goals keeping in mind the personal interests
determined by sample providers. That.is the reason why 70% of the equipment for the otherwise senseless
and expensive playgrounds were ordered from the same supplier.
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Sally Falk Moore® points out that implementation of a new regulation does not
necessarily involve real social change. The theory of network-based legislation goes
beyond this by stating that the evolution of legislation is a sort of social effect
embedded in ‘we’ consciousness that can differ from the embeddedness of law
enforcers, consequently two mainly independent social networks develop. The
description of SASF is an important step in understanding the social aspects of law
but it is not a concept that could definitely prove that law is not simply the product of
community thinking but its constitutive element. Moore examines law and society
together but does not assert that law and society are different approaches to the same
social network. He observes properly that the entire community (the relation of each
individual with all the others, six degrees) can be broken down to units that only
partly regulate themselves and are situated in a larger regulatory environment. These
are called semi-autonomous fields. In our investigation we must add to these aspects
the factor of time, which we simply might call history. It is not accidental that the
close connection of law, culture and society was discovered by legal anthropologists
in historical (primitive) legal cultures.

Law was often regarded merely as a formal institution — this is why senseless
questions arose such as the legitimation of law, while law is not simply a logical
construction. Law is the life of community, evolutional advantage. The same way,
society is not the multitude of systems and subsystems but a community that can be
modelled by the multitude of social systems and subsystems as it was presented by
Weber. At the same time he realized that these models often do not have impact on
life. He points out that it is often impossible to place law in the economic sphere for
lack of effective legal pressure. ,,It is obvious that individuals who continuously take
part in market relationships motivated by their own interests will have a lot more
realistic knowledge on market interest relations than legislators and officers who are
responsible for execution...”.

The semi-autonomous social fields (SASF)

SASEF’s are those that are suitable to establish norms or prevent the execution of the
given norms within a network. Moore realised that these fields can be defined with
their functions and it is not possible to describe them (in our own terminology they
are rather dynamic patterns) with their structure (as they do not fit in his concept of
designed structure). The research of social networks makes it possible to model the
structure of SASF’s. The description of the structure may contribute to understand
the structure of the entire network. It is becoming obvious that states themselves can
only behave as SASF’s since their norm development is frequently facilitated or
prevented by their external environment. It is necessary to note that real restrictions
are often more important than adaptation. The resistance of society can hinder the
enforcement of totalitarian or non-realistic law.

The sovereignty, inviolability and autonomy of government legislation is
similar to the emperor’s new clothes: in many aspects it does not exist at all. As
Griffiths points out: ,,it is amazing that despite all efforts legislation is obviously
completely inefficient” On the other hand it has more important role in our existence

°S. F., Moore, A félautonom tarsadalmi mez6 (The semi-autonomous social field), in H. Szilagyi, A jog ...
p. 138-1486.
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than we would think. ,,We should be amazed that legislation has any effect on
behaviour.”

We do not agree with the view thogh that ,it is a great mistery of legal
sociology and social life how written letters transform into regulated behaviour”.
Reality is the opposite: the demand for regulation (law) appears in ‘we’
consciousness (relation should necessarily be accompanied by regulation), this
demand is verbalised or instrumentalised in the form of different normative orders
(law, ethics, religion) and the related institution system™. Although the verbalised
and instrumentalised levels are only the surface: the origin of law lays in the
community of people and the related patterns (network).

We can assert that SASF model called forth the following changes:

- Instead of the previously accepted atomistic individualism, in which the
society is merely a group of people, it assumes an organised society (the
existence of the human being is possible only in community), but it does not
describe the rules that regulate network-like society (presents only the
functions of the network and considers the network of its relations
undescribable).

- Instead of the supposition of a perfect chain of execution, where the
communication between governmental power and individual is without
distortion, observes how different spheres of interest affect legislation (the
constant transformation of law), although it does not consider the network-
like nature of legislation and the direct connection between legislation and
law enforcement.

- The concept of the state as a normative monopoly is taken over by the idea
in which state is an instrumentalized part of a complex relation system (a
partly autonomous actor of normative control), sovereignity is a partly true
supposition, does not describe obviously the role of the network of relations
between the states and neglects the effects that other (economic or religious)
subsystems, that are also responsible for the forming of states, make on
legislation.

The pattern generated by SASF is a self-regulating system aiming always at the most
optimal life conditions. Naturally, the aims of certain patterns are not identical with
the interests/values/aims developed in other patterns. This is the reason why some
patterns have obstructive function. It is possible that civil disobedience, the
opposition or economic power do not let the government’s will of totalitarian
legislation prevail and become legal practice. This can turn out the opposite way as
well: certain rules that are not incorporated in the government’s legislation practice
may effectively work in business, management of tenders or public procurement. In
reality, through the existing connections, each individual is present on each level of
regulation process. In other words, the individual is only a few steps away from the
legislator, from those who enforce the law or hinder its enforcement. By simple
actions such as electing an MP, driving a car or buying something in a store
individuals shape the future of the country and the entire world. Categorizing actions
according to their economic, political or legal aspects are merely descriptions and not
the manifestations of reality’s so far incomprehensible complexity. Due to the

% In his work called Critica del sapere, Roma 1996, C. Huber defines institutional intentionality that
connects the possibility of human understanding in a phylosophical sense to certain social institutions.
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technological development it is necessary to invent a new model of the society’s
normative ability in the near future. Most probably each element of this model is
already present in public discourse but it has not been organized in a structure yet. As
the first step in this process it would be reasonable to identify the existing SASF’s
and discover their aims and functions.

Norms are not only present in terms of law, international norms of different
legal systems, religious or moral norms also need to be taken into consideration.
These are all based on ‘we’ consciousness. In the case when the new normative
system is not based on this it has to face ineffectivity. It is evident for legal
anthropologists that it is impossible to force so-called underdeveloped cultures to
accept the law of developed countries. Developed law can only serve as a model that
implementing communities can accommodate to their customs. In this case the
developed law can be helpful, otherwise it arises resistance. Note the following: ,,In
those cases when the instructions of the innovation offices are neglected in most
cases the barrier of development is not the common law, and people of the village are
not against development; they do not accept ideas that are propagated by arrogant
and unintelligent people.*™ The situation is similar in the case of religion. The
Chinese mission of the Christians is a good example in which the aggressive
proselytization of the Franciscan mission resulted into the extermination of
Franciscans. An opposite example is the inculturation method of the Jesuits, when
Christianity was presented as the realization of Confucianism, among others by
Matteo Ricci. This is also true for the implementability of moral norms, which can
only be accepted when their implementation is preceded by proper social initiation.

It is a major mistake when the desire for regulation takes control of the
legislator, who intends to solve everything by power. This can result into the
development of a strong bureaucracy and a servile legislation without any long-
lasting achievement. The more aggressive is the urge to regulate the bigger is the
opposition that can be turn from ‘quantitative’ into ‘qualitative’ in a moment. When
law does not accommodate to society it becomes rejected. Forced legislation can be
so hasty that administration is not able to catch up with it, consequently it is totally
impossible to follow for the average citizen. The wise legislator prepares regulations
and shapes society simultaneously. It is a mistake to suppose that relying merely on
democratic methods is enough to transform the need for regulations — that is present
in ‘we’ consciousness — into law by means of the parliament. It frequently happens
that execution or an external element (economy) takes control and forces MP’s —
who were elected in a democratic way — to implement law that is different from the
legal pattern present in our ‘we’ consciousness.

This is why it is of major importance to describe these patterns and methods. It
is possible that Western-European or European legislation is far away from what is
present in the ‘we’ consciousness of the individuals. This discrepancy can result into
a major catastrophe in taut situations in which the negative omnipotence (its total
capacity for self-destruction) of the individual reveals™.

" von Benda-Beckmann, F., Biinbak és magikus varazsszer (Scapegoat and magic charm), in H. Szilagyi,
Jog..., p.238. The introducing quotation from Lousbury is even more relevant: : *"We must deeply admire
the infinite ability of human mind to resist useful knowledge.’

2 As a part of a research carried out in 2011 we examined fund-distribution groups of LEADER
development program to analyse the formation of patterns (relations”) that determine what norms are
considered acceptable by the whole community. It was peculiar that norm system that developed in the
community was conflicting with the principles of EU LEADER program. For instance, instead of boosting
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A JOG, MINT KOZOSSEGI KAPCSOLATOKON ALAPULO JELENSEG
MEGKOZELITESENEK VAZLATA

Dr. BIRHER Nandor
Osszefoglalas

A jog nem csak egyszerii formalis szoveg, nem is hatarozhaté meg dnmagabdl, a jog
valdjaban az emberek kdzosségében keletkezd olyan rogzitett tudati mintazat, amely
folyamatosan valtoztatathatd. A jog nem szabaly, hanem a mi-tudat miikddése. A
tarsadalomban megjelené mi-tudat eleve adott szerkezeti eleme a jog, amelyik a
kommunikacion keresztiil egyre komplexebb és formalizaltabb modokban jelenhet
meg. A jogszabalyok Gsszessége nem a jog, hanem a mi-tudat jogi vonatkozasainak
verbalis megnyilvanitasi kisérlete.

A halozati gondolkodas feladata, hogy feltarja azokat a kulcsszereploket a
tarsadalomban, akik segitségével kialakulnak azok a mintazatok, amelyek
jogrendként kimondasra keriilnek és joggyakorlatként megvalosulnak.

A jog érvényessége csak absztrakci6. A valdosagban az érvényesség a
kozosségbe integraltan keletkezik. A jog tehat sziikséges eszkdz az egyiittélés
szabalyozasahoz, amelynek alapjai az ember-1ét kozosségi vonatkozasaiban
talalhatoak. (Mi-tudat). Egyre inkabb vilagossa valik, hogy a ,,fejlett” és ,,fejletlen”
jogrendek kozott a kiilonbség nem az alapvetd mikodési mintazatokban van, hanem
azokban a formalizalt-verbalizalt szerkezetekben, amelyek megjelenitik ezt a jogot.

Bizonyossaggal allithatd, hogy a kodzOsségi kapcsolatok torténeti mintazatai
hatarozzak meg azokat a szereploket, akik egylittesen a hatalom megtestesitoi
lesznek. A hatalom pedig nem csak a jog-alkalmazas, hanem a jog-alkotas szintjeit is
érinti, ilyen értelemben mindegyik vonatkozasaban figyelembe kell ezt a szempontot
venni. Azaz, nem csak a jog alkalmazasat, hanem a jog alkotasat is meg kell
vizsgalni a jogszociologia eszkoztaran keresztiil is.

A szabalyozottsag igénye jelenik meg a mi-tudatban, ez az igény verbalizalodik
ill. instrumentalizalodik késObb kiillonbozé normativ rendek (jog, erkdles, vallas) ill.
az ezekhez kapcsolodd intézményrendszer forméjadban. A  verbalizalt ill.

the local market, resources granted for rural development were spent on building extremely expensive
playgrounds. The development of proper sample-providing system would have ensured the more effective
use of resources. Instead of that, supervision was very strict and formal, consequently discrepancies of the
content were not identified.
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instrumentalizalt szintek azonban csak a jog felszini formai, az eredete az ember
kozosségi 1étében, ill. az ehhez tartozo kapcsolati mintakban (halozat) van.

A félautonom tarsadalmi mezdk azok, amelyek a halozaton beliil alkalmasak
arra, hogy normakat alkossanak, vagy éppen az alkotott normak alkalmazasat
megakadalyozzak. A tarsadalmi halézatok kutatdsa viszont lehetdvé teszi, hogy a
FATM szerkezete is modellezhet6 legyen. S6t a FATM szerkezetének leirasa
hozzajarulhat a teljes halozat struktirajanak megértéséhez. A FATM altal 1étrehozott
mintdzat olyan Onszabalyozo rendszer, amely a legoptimalisabb ¢letfeltételeket
célozza.

Természetesen az egyes mintazatok céljai nem egyeznek meg mindenben a mas
mintazatokban kialakitott érdekekkel/értékekkel/célokkal. Ezért lehetséges, hogy az
egyes mintazatok gatld funkciot is képesek mutatni. Ha a jog nem igazodik a
tarsadalom mozgasahoz, akkor az kilokoédik a tarsadalombol. Az erdltetett
torvényhozas lehet olyan gyors is, hogy a kozigazgatas sem képes mar kovetni. A
bolcs jogalkoto a tarsadalom formalasaval egytitt alakitja a jogot. Gyakran el6fordul,
hogy a végrehajtas, vagy éppen egy kiilsé elem, a gazdasag atveszi a vezérlést és a
mi-tudatban kialakult jog-mintazattol eltéré6 jogot alkottat a demokratikus uton
megvalasztott képviselokkel.

Elképzelhetd, hogy a nyugati, vagy éppen eurdpai jogalkotds mar nagyon
messze jar attdl, ami az egyének mi-tudataban megnyilvanul. Ez a diszkrepancia
pedig komoly katasztrofakhoz vezethet olyan kiélezett helyzetben, mint amilyenben
az ember negativ mindenhatdsaga (onpusztitasra valo totalis képessége) megjelenik.

Kulcsszavak: félautonom tarsadalmi mez6, mi-tudat, haldzat, kapcsolat, jog,
kozosség, individuum.
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